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This application for review of order dated 23.11.2006 in Petition N0.120/2005
pertaining to the determination of tariff for Kahalgaon STPS for the period from 1.4.2004
to 31.3.2009 and the interlocutory application No. 26/2007 for condonation of delay has
been filed by the petitioner for consideration of the Commission in terms of the order of
the Appellate Tribunal dated 16.12.2008 in Appeal N0.128/2008.



2. Learned counsel for the petitioner placed his submissions on the facts leading to
the filing of the review application. On the question of maintainability of the application,
the learned counsel submitted that the matter involved interpretation of the regulations
and after the provision of the regulations had been interpreted by a higher authority (the
Appellate Tribunal in this case) the same should be applied to other similar cases. To
substantiate, the learned counsel pointed out that the judgment of the Appellate
Tribunal dated 14.11.2006 in Appeal No0s.94 and 96/2005 holding that the repayment of
loan should be considered on normative basis had been implemented by the
Commission through its orders in respect of all the generating stations of the
respondent No. 1, NTPC and submitted that the same treatment should be given in this
matter pertaining to the capitalization of FERV prior to 1.4.2004 for the projects of NTPC
in terms of the judgment of the Appellate Tribunal dated 16.12.2008 in Appeal
No0.128/2008.

3. Learned counsel for respondent No.1, NTPC took preliminary objection to the
application and submitted that the application was not maintainable on the ground that
the matter had attained finality and the petitioner could not re-open the matter again on
the ground that in some other matter filed at the behest of some other similarly situated
persons a different view had been taken by a superior court. In this connection, the
learned counsel placed before the Commission the judgment of the Appellate Tribunal
dated 5.5.2009 in Appeal N0.25/2009 and submitted that the observations of the
Appellate Tribunal squarely applied to the present case.

4, Learned counsel for petitioner submitted that the judgment dated 5.5.2009
referred to by the counsel for respondent No.1 could not be applied to its case as the
facts were different. He sought to distinguish the two cases on facts and law.

5. Learned counsel for respondent No.3, BSEB and the representative of
respondent No. 16, GUVNL submitted that they had not received copy of the reply filed
by respondent No.1 and prayed that the matter be adjourned for two weeks to enable
them to study reply of respondent No.1, and file responses in the matter.

6. The Commission accepted the prayer of the above said respondents and
adjourned the matter for two weeks. The representative of respondent No.1 served copy
of its reply, in the Court. The respondents may file their responses by 16.7.2009.

7. The matter shall be re-notified for hearing on 30.7.2009.
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(K.S.Dhingra)
Chief (Legal)



