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ORDER

8ince the issuass involved in both the writ petitions are similar
in nature, they have been taken up together and common order is Deing
paszed.

Z. Heard the learned Counmels appearing for the petitionar, as
wall as the learned counsels appearing on benalf of the regpondents.

3. The writ petition, in W.P.NO.B509 of Z012Z, has been Tiled
praying that this court may Dbe pleased to igsue a Writ of
Declaration, declaring the Central Blectricity Regulatory Commission
{(Unschaduled Interchange Charges ana Pelated Matters) {Secong
Amendment) Regulations, 2012, contained in Notificetion Mo L-1{1)/
2011-CBRC, dated S:32012; ae Brhitrary, unreazonable and wiltrs vires
the Constitution of India.

4. The writ petition, in W.P.NO.B510 o©f 2012, has bean filed
praying that thie court may Dbe pleased to issue a Writ of
Declaration, declaring the Central Blectricity Requlatory Commission
{Indien Blectricity Grid Code) {(First Amendment) Regulations, 2012
conteined in Notification No.1/18/2010-CERC, dated $.3.2012, as
arbitrary, unreasonable and ultra vires the Conztitution of Indis.



5. The learned counsels appearing on behalf »f the petitionsr
had submitted that the petitioner in the above writ petitions is the
Tamilnedu Generation and Distribution Company Limited, which is 2
Government of Tamilnadu enterprise. The primary functions of  the
petitioner corporation are the generation and gdistribution of
glectricity, within the State of Tamilnadu. :

6. The petitioner has filed the above writ petitions challenging
the recent amendments to the existing Centrel BElectricity Regulatory
Commigsion (Unscheduled Interchange Charges and Related Matters)
Regulations, 2008, hereinafter referred To as the "UI Rsgulations’
and the Central Electricity Regulatory Commicesion (Indian Electricity
Grid Code) Regulations, 2010, hereinafter referred to as the ‘Grigd
Code Regulations', stating thaet they are, ex facie, arbitrary and
that they suffer from the vice of unreaszonableness, &z they have been
made without taking note of the relavant fectors and the eppliceble
principles like the doctrine of proportionality. The Central
Blectricity Regulatory Commission, hereinafter refarred to as “CERCY,
has narrowsed down the grid frequency from the existing bandwidth,
resulting in enhancement of power cute, from 10 houre to 14 hours,
without taking into conzideration the relevant factors.

7. It hasg been further etsted that the CERC, in exercise of the
powerse conferred, wunder Saction 178, resd with ZBaction 7%2{(1){Z} of
the Electricity Act, 2003, had issved the Central Electricity
Regulatory Commission (Unscheduled Interchange Charges and Related
Matters) (Second Amendment) Regulations, 2012, hereinafter referred
to as the “Impugned 3Zecond Amendment’, by which certein amendments
are sought to be brought into effect, from 2.4.2012Z.

B. It has been further stated that the impugned amendments,
inter alia, suffer from the vice of arhitrariness and
unreasonagbleness. By the dimpugned amendments the CERC has narrowed
down the operating frequency of electricity supply {(Grid Freguency)
by 0.2 Hz i.e. frowm 4%.50-5%0.20 Hz to 48.70-50.20 Hz in the Grid
Code, as well as in the Unscheduled Interchange Charges and related
matters. The impugned amendments in the Grid Code and in the UI
Regulationg, relating to the frequency bandwidth, are only aimed at
promoting the sale of powsr by the Power Traders and Exchanges. The
inefficient management of the power situation, hy the Reguletors,
would result in higher rates being paid for the electricity purchesed
from private genserators, at ths cost of the end users of power.

2. It hss beaen further stated thet Indis is geogrephically
divided intc five grids, namely, WNorthern, BEastern, Western, North
EBastern and Southern. All the States and the Union Territories in



India fall within the five grids. The first four grids are
synchronized with esch other (NEW Grid) end the power can Elow ecross
these regions, seamlessly, as per the relative load and generation.
The Southern region is interconnected with the rest of India grid
through asynchronous links of High Voltage Direct Current networks.
There i= only controlled flow of power and it cannot flow sgamiessly,
RE per the relative load and generation.

10. It has aleoc been stated that the petiticner cannot draw
electricity from the NEW Grid because of the controlled flow of
electricity and the failure on the part of CBRC to direct
synchronisation of the Southern Grid, with the NEW Grid, for seamless
natural flow of power. The patitioner’s requirement is 12500
megawatts of power. The installed capacity iz about 10180 megawatts,
which includes 30B0 wmegawatts of the Central Zector Generating
Stations. The maximum available power from the installed capacity,
inclusive of power purchases, is about BOOD megawatits. Thusg, there is
a4 maximum deficit of about 4500 megawatts.

1l. It has Dbaen further stated that the recent amendments to the
existing UI Ragulationz, 2009 and the Grid Code, 2010, narrowing down
the grid frequency, from the axisting bandwidth, wowld result in the
enhancement of power cuts, from 10 Hours to 19 hours. It would alsc
seriously affect the econowmy of the State. Both public and private
establishmente would suffer due to such measures.

1Z. It has also been stated that the gap betwsen the Supply and
the demand of electricity is mainly measured by the system frequency.
When the demand equals the supply then the system frequency will be
50 Hz. Bach of the five regions has & Regional Load espatch Centre
{(RLDC)}, which ensures sconomic, sfficient and integratesd operastion of
the power system in the region concerned. The RIDCS monitor the grid
oOperations and superviss the economiczl, efficient and integrated
functioning of the power systems. Any difference Dbetween the
scheduled and actusl quantum of power drawn from the grid is treated
ag Ungcheduled Interchange. The charges of the Unzcheduled
Interchangss shsll be payable for the over drawal, by the buyer or
the beneficiary.

13. It has been further stated that the Blectricity Act, 2003,
confers substantial powers on the Central Commigeion to develop the
relevant market, in accordance with the principles of competition,
fair participation, as well ag the protection of the consumers’
interests. However, the CERC while exercising such powers, would have
to take into conegideration certain factual aspects bhefore arriving at

4

its decisions, for initisating the regulatory measures.



19. It 1s the case of the petitioner that such mandatory facte
and the relevant factors have not been taken into .consideration,
while bringing about the impugned amendments. It has been Further
stated that the CERC had not considered any of the mandatory facts
raguired to be considered, as per the Grid standard of CBEA, and had
brought about the amendmente to the Grid Code and the UT Ragulations.
The CERC had failed to consider the fact that there has beén no grid
failure in the recent past. It had failed to consider the frequency
profile and the voltage profile of the Southern Grid. It hed also
failed to consider the line loading of the corridor connecting the
NEW Grid with the Southern Grid, through the HVDC line. The CERC had
algo failed teo congider thet even with their limited supply of
glectricity the Southern Grid is stable due to the heavy losd
shedding, as part of the load management carried out by the Southern
State utilities.

1%. IT has peen rurther stated THat as an errect of thae amencad
UI Regulations the petitioner has to necessarily restrict its over
drawing facility at 4$.80 Hz itself, instead of 49.70 Hz, resulting
in longer periods of loead shedding. Further, the impact of the
increage in UI Rate, &t the threshold frequency, would cost an
increase of 52 percent in the chargee at the lower limit i.e. 49.70
Hz, as compared to the present UT rates. The rate is increased from
R2.3.87% per unit to Rs.5.906 per unit. The inevitable effact of the
amended grig freguency in the Grid Code Regulations would lesd to
further lose in industrial growth, education, emsrgency services such
as  hospitals, combined water schemes, water purification  and
treatment plants, irrigetion plants and public security measures, as
the petitioner could be compelled to go in for longer periods of
pawer cute to manage the supply and the demand of electricity in the
State of Tamilnadu.

16. It has been furthsr stated that the grid i= operating at the
present grid frequency for the last two Years and there has been no
grid failure reported in the Sovthern Grid, so far. There is no
banefit to the end consumer cdue to the Frequency correction. Instead
the end consumer would be put to more hours of power cuts affecting
the grose domestic product of the State. The amendments introduced by
the CERC would not help the cause of higher reliability and cost

gaving measures, which are essential for the proper functioning of
the system.

17. It n&s besn further statedd that the CERC had not taken the
relevant factors into caceount,  while deciding to introduce the
amendments. It had not taken into account the Fact that there is no
integrated grid operation in effect, between tha NEW Grigd and the
gouthern Grid. Ag the Southern Grid operates independent of the rest
of the grids in the country the CERC hzs not made any endsavour to
vonnect and syncronise the Southern Grid with the NEW Grid, in spite
of the rapeated gemands made by the petitioner and the othaer
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utilities of the Bouthern Grid. The failure of the TEREC to appreciate
and to take concrete steps to improve the powar situation in the four
Southern States connected to the Southern Grid has resulted in the
present situation, which is adverse in nature.

18. It has been further stated that the Southern Grid is
operating as a separate entity. It is connected to the NEW Crid
through High Voltage Direct Current (HVDC System) in which there is
only a controlled power flow and there is no natural powey flow. Buch
a gituation does not facilitate adequate drawal of power from the MNEW
Grid by the Southern utilities. Further, the lack of congestion free
tranemigeion system has lead to the inability of the petitionsr to
draw power from other grids of the countyy to manage its demand and
supply of power. The CERC being the Requlatory Authority should
ensure that asll the grids within the country are connectsd with each
other and synchronized in such a way that they opuerate economically,
without. any congestion in the Central Transwission System.

19. It has been further stated that, even though the CERC haes
held the Central Transmigsion Utility (CTU) to be solely responsible
for the lack of sufficient inter-State transmission system, it had
failed to appreciate that load management by the Southern utilitiss
i% not possible in the absence of an efficient and economicsl
vongestion free inter-State transmission gystem. It has been further
stated that, in order to tide ower adwverse supply  and demand
management, on a short term basis, the petitioner has been purchasing
power from power exchanges, at a very high rate. The rate of purchaze
of power, from the power exchanges, not only depends upon the market
conditions, but also the corridor congestion during the transmission
of the power to the State of Tamilnadu. There i= no mechanism 10
control the market price variation. Therefore, it is the duty of the
CERC to ensure an afficient, econowical and co-ordinated Central
Transmission System for efficient management of the demand and supply
of power in the various regions of the country.

20. It has been further stated that the various provisions of
the BElectricity Act, 2003, which is an exhaustive coda concerning the
matters relating to electricity, hss entrusted wide ranging powers
and respongibilities with the Regulatory Commissions. However, while
exercising such powars and responsibilities the Regulatory
Commiseions are to be guided by thae National Electricity Policy, the
Tariff Policy, as well as the Wational Elsctricity Plan, in terms of
Section 79{4) and B&{4) of the Blectricity Act, 2002, The Tariff
Policy which had been brought into effect, from 6.1.2006, should
ensure the availability of electricity to consumers at reasonable and
competitive rates. The Tariff Policy s=should try to bhalance the
intereste of consumers and the need for investmente, while
prescribing the rate of return. It should also try to promote trading
in electricity for making the markets competitive. Under the Tariff
Policy the Ragulateory Commissions are mandated to monitor the trading
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Lransactions, CONTINUOWSLY, 1n oOrder TO ensure that the electricity
traders do not indulge in profiteering, in casmes of market failure.
The Tariff Policy directs the Regulatory Commissions to fix the
trading margin in a wmanner, which would ensure that the cost of
e@lectricity utilized by the consumers are at s reasonably low level,
keeping in mind the nacessary requirementes for the investments.

Zl. The learned counsels appearing on behalf of the petitioner
had stated, while pointing out the relevant provisinong of the
Elactricity Act. 2002, that, pursuant to Section 177¢(2} of the
Blectricity Act, 2003, the CERC had notified the Grid Code in the
Year, 2Z010. Under the Ur Regulations, which had been introcuced in
the year, 2003, the grid frequency was 49.20 to S0.30 Hz, a8s per the
CEA specified standard. As such, the CBA, vide Gazette of Indis
notification, dateq 26.6.2010, had notified the Central Blectricity
Authority (Grid Standards) Regulations, 2008, under sub Section 3 of
Section 177 of the Electricity Act, 2003, read with Section 24 ang
Clause (d) of Section 73 of the zaid Act. As per Regulgtion 3, the
Standard for Operation and Maintenance of Transmiesion Lines ig to
Gperate at a frequency close to 50 Hz and it shall not g0 beyond the
range of 49.20 to 50.30 Hz, or & narrowar band specified in the Grig
Code, except during the transient period following tripping. :

£Z. It has been further stated that no untoward invidents had
taken place, in respect of grid stability and security, even when the
frequency range was 49.20 - 50.30 Hz, after the introduction of
Availability Raced Tariff {ABT} in the year, 2003. It has also been
stated that the narrow bandwidth prascribed by the CERC has not been
ratified by the Parliament, as required under Section 172 of the
Electricity Act, 2003. Further, Regulation 4, dealing with the
operation planning provides that the BLDC ghall review, perivdically,
the parformance of the grid, in the pest and to plan stable operation
of the grid, in the future. It shall take intc consideratiocn the
various parametarzs such as, frequency profile, voltage profile, line
loading, grid incidence, grid disturbance, performance or system
protection schamas and protection coordination for its planning ang
implementation of the regulations.

£3. It has sls0 been Stated That Unscheduled Interchange 1is the
aver drawal or under drawal of power from a grid, in deviation to the
scheduled guantum of power. The CERC hagd made regulations to desml
with Unscheduled Interchange, by introducing a penalty clauge for
violation of UI Regulations. Apart from the UI Charges the petitioner
would alec have to pay the congestion «charges tn Power 6Grig
Corporation of India, due to the lasck of corridor reguired to get the
power transmitted. It ie the duty of the Central Transmission Utility
(CTU), undar section 38 of tha Electricity Act, 2003, to ensure an
efficient, economical and integrated transmicsion gyetem to  the
utilities. The CBRC, vide first Amendment, dated 28.4.2010, had
Chaenged the lowsar vtility frequency, from 49.20 to 49.50 Hz and the
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higher utility frequency, from 3ID.30 to 50.20 Hz. While so, the CERC
had issuved a public notice, dated 19.8.2011, to the Draft Amendment
Lo CERC {(Unscheduled Interchange Charges and Related Matters)
Regulation, 2009, and had invited comments from the public, Btate
Blectricity Boards and other stake holders. The CERC in its draft
notice, dated 1%2.8.2011, had enclosed an Explanatory Memorandum  to
the drarlft CERC (Unscheduled Interchange Charges and Related Matters)
(Amendment) Regulation, 2011. The petitioner had forwarded its
Comments to the proposal made by the CERC to amand the regulation.
The petitioner had cited various difficulties it was facing due to
the corridor congestion, the nen-synchronisation of the Southern Grid
with the NEW Grid and the lack of proper raegulations to aid the
utilities in menaging their demande. It had 2lso pointed out that the
State of Tamilnadu is the only State in India which pays ths maximum
amcunt of congestion charges, due to its geographical locastion.
However, without paying heed to the comments and the difficulties
expressed by the petitioner the CERC has praceeded to bring about the
iwpugned second amendment, by which it had changed the lower utility
Lraquency, once again, from 4%.50 to 49.70 Hz, in the kandwidth of
49.50 to 50.20 Hz. The change in frequency was to come into effect,
from 2.4.2012. :

Z4. A common countsr affidavit has been filed on behalf of the
first respondent, wherein, the avermants and allegations made in the
affidavit Filed in support of the writ petitions have been denied. It
has bkeen stated that the Central Electricity Regulatory Commission
(CERC) ie a statutory authority, constituted under Section 76 of the
Electricity Act, 2003. The functions of CERC, as per Section 79 of
the Act, include the regulation of inter-Btate transmission of
electricity, specification of Grid Code, having regard to the grid
etandarde, sepecification and enforcemant of standards, with respect
to quality, continuity and reliability of service, by the licensses.
Under Section 178 of the Act the Central Commiscion is vested with
the powar to make regulations consistent with the Act and the Rules.
In order to give effect to the provisions of the Act, in exercise of
the powers conferred under Section 178, read with Section 7%(1) (h) of
the Electricity Act, 2003, the Central Commission has issued the
Cantral Electricity Regulatory Commission (Indian Blectricity Grid
Code), Regulations, 2010. The Grid Code has come into effect, on
3.5.2010, repealing the Indian Electricity Grid Code, 2006.
Similarly, in exercise of the powers, under Section 79{1¥{c), read
with Section 1781{1) eand 178(2)(ze} of the &ct, the Central
Blectricity PRegulatory Commission (Unscheduled Interchange Charges
and Related Mstters), Regulations, 2003, had been issuved, with effect
from 1.4.2002,

Z%. It has been further stated that the Supreme Court of Indis
in ite decision, in Central Power Distribution Power Company Limited
Vs. the Central Blectricity Regulatory Commission, (2007} 8 8CC 197,
has recognized the role and the Functions of the Central Commi.esion,
i Rp@cxfyzng the Grid Code and the UI Charges, for the purpose of
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maintaining gricd discipline. In the =ald decision the supreme court
had held that the application of Avsilability Based Tariff (ABT) and
the imposition of Unscheduled Interchange (UI) Charges are essential
parts of the functionz of the Central Commizsion. The ART and UI
charges are commercial mechanisme to control the utilities dn
scheguling the dispatch and the drawal of powsr. The UI Cherges are
payable for the deviations, if any.

Z&. It had also been gteted that the Appellate Tribunal for
Blectricity, while considering an appeal filed by the Delhi Transco
Timited, in Appeal No.124 of 2009, under Section 111 of the Act,
challenging the order passed by the Centrel Commission imposing
penalties Ffor grid viplation, had issued certein directions, with
regard to grid security and the nead for periodic revision of the UI
rates, for overdrawel from the grid. By the said directions it had
heen made clear that the Central Commission should review the UI
rates, pericdically, as it would encourage additional generation and
under drawal of power.

H Z7. It has been further stated that it is desirable to maintain
grid frequency, as close as possible to 50 Hz. Any devistion in the
frequency would result in inefficient operation of generation and
load equipment and would result in degradation of the quality of
electricity supply, to the end consumers and it could alsc result in
the collapse of the power system. While comparing the operational
fragquency band in Burope and in tha United States of America, it has
been stated that the frequency band in such countries hed been fixed
in a very narrow range, in order to ensure supply of quality power to
the consumers and for protection of the generating stations,
transmission systems and electrical equipments and appliances. In
contrast the utilities in Indie had been relying on overdrawal of
power from the grid for meeting the consumer demand, without setting
up power proijects.

Z8. It has been further stated that the over drawal of power
from the grid to meet the consumer demand is not in the interest of
grid security and grid discipline. The utilities sghould plan for
procurement of power on long term, medium term and short basis, to
meet the consumaer demands. For a stable and secure operation of the
grid it ie required to hiring the permisgible range of the fragquency
band close to the nominal level, 8t the earlient, S0 that the
utilities across the country are enctouraged to go for planned
development of alectricity and to create an environment f£or the
investors to sel up new powey projects.

Z%9. It has been further stated that Section 80 —of the
Blactricity Act, 2003, provides for the constitution of the Central
Advisory Committee (CAC). The CAC is to advise the Central Commission
oh major issueg relating to policy, protection of consumer interest
and electricity supply and in maintaiping the oversll standards of
performance, by the utilities. It has 8lso bean stated that the issue
of narrowing down the grid frequency hsd been discusssd in the 151h
meating of the CAC, held on 7.3.2Z011. It hag considered the issue of
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narrowing down the grid freguency band and the consequent revision of
UI price vector.

30. It has al50 bean Btatsd that thse Central Commigsion is to
ensure safety, security and reliebility of the grid. Therefore, the
Central Commicssicon had initieted the process of amendment to the Grid
Code and the UI Regulations, as per the procedures prescribed, under
section 178 of the EBlectricity Act, Z003. The Cantral commission,
after congidering the suggestions and objections received. in
regsponse to the draft asmendments, had finalized and netified the
Central Electricity Regulatory Commission (Indian EBlectricity Grid
Code)  (First 2Amendment) Regulations, 2012 and Central Electricity
Regulatory Commission {(Unscheduled Interchange Cherges end Related
Matters) {Second Amendment) Regulations, 2012. The impugnad
regulations have been validly made, in asccordance with the provisions
of the Act, in Que discharge of the statutory regponsibility vested
in the Central Commission.

31. It has been further submitted that the ilmpugned regulations,
which are in the nature of delsgated legislation, can only be
vhallenged if they are ultra vires the provisions of the parent ACL,
or offends any of the provisions of the Constitution of India, ©Or any
other Act in Force. In fact the impugned regulations have Dbeen
validly mage, in accordance with the procedures prescribed undexr the
relevant provigione of law, for the purpose of ensuring the safe and
secure operation of ths National Grid and to instill discipline
amongest the utilities, through the comnercial mechanism of
tinscheduled Interchange and by initiating penal actions against the
erring utilities, who overdraw, under low grid frequency conditions,
Iy endengering the National Grid.

32. It has 8lso been stated that the petitioner was found to be
overgdrawing power, on seversl occasmions in the past, in wviolation of
the permissible limits specified in the Grid Code. The petiticoner has
also been imposed with penalties for overdrawal from the Grid.
Further, the petitioner has also defaulted in payment of the UL dues.
It had aslso baen stated that the impugned ragulstions do not sulfsar
from the vice of unreasonableness and arbitrarinese and they are not
it by the doctrine of proportionslity, as averred by the petitioner.

33. It had been further gtated that the Central Commission had
made the impugned regulationg, by following the process of previous
publication, as specified under Section 178(3) of the EBlectricity
Act, 2003, and efter considering the comments, suggestions and
objections received in response to the draft regulations, including
the suggestions and cbiectiocns raised on behalf of the petitioner. It
has also bsen denisd that the narrowing down of thae gurid freuency,
through the impugned regulations, hag resulted in the enhancement of
power cuts from 10 to 14 hours, in the State of Tamilnadu.

34. It has been further stated that the petitioner has =8
legitimate right to schedule the drawal from the grid, by arranging
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Lor powey tnrougn  1ong term, medium  Term anagd sSnGrr term acCrese.
Unscheduled Interchange, which is in ths neture of deviation Ffrom the
schedule, cannot be relied on a8s a reguwlar source of power. It is e
commercial mechanism to discourage drawal in  deviation of ths
schadule and to encourage the utilities to reseort to planned
procurement of power. In fact, the power cuvt in the State of
Tamilnadu is a regult of the cumulative and prolonged inaction on the
part of the petitioner to make the necessary arrangements, to supply
gufficient power, coneidering the consumer demands in the State, by
procuring sufficient power from fthe variouws power generating and
transmitting agencies.

35. It has &lso been steted that the mein objective of the
impugned regulations is to encourage sale of power through scheduled
tLransactions and to discourage overdrawal from the g¢grid, under
Unscheduled Interchange, which has the potential to endanger the
safety and security of the grid. It hzg also bean stated that the
narrowing down of the frequency band, by way of the impugnad
regulations, would result in safe, secure and reliable grid operation
and supply of guality power to the consumers. It would also result in
the smooth integration of Southern PBegional Grid with the NEW Grid
and it would enhance the service life of the generating units.

36. It has also keen pointed out thet overdrawal through UI
mechanism cannot be a substitute for scheduled power, sourced through
the traders or by power exchange or by direct purchase of power from
the generators. In fact, the average UI prices have been highsr than
the prices of power available through the power exchenges, including
the congestion charges. As such, the allegation of the petitioner
that the difficulties in wmweintaining g¢rid discipline had arigen due
to the inefficient managsment of the power gituation, by the Central
Commission, ig neither true nor valid.

37. It has been further stated that the tightening of the
frequency bandwidth is a critical reqguirement for synchronization of
the Southern Grid with the NEW Grid. The NEW Grid and the Southern
Grid have an approximate installed capacity of 1,332,600 megawatts and
51000 mwegawatts, respectively. For ensuring secured and integrated
operation of the National Grid of 1,84,000 megawatts, one of the
primary requirements is that the system freguency should be as close
as possible to 50 Hz. The overdrawal by the utilities would endanger
the grid security, with unsustainable flow in the inter-regionsl
trensmigsion lines leading to the tripping of the grid, or grid
disturbance, with & casceding effect.

38. It is not open to the petitioner to «claeim that the problem
hags Dbeen existing due to the alleged lack of sufficient
infrastructure for the transmission of power from the NEW Grid to ths
Southern Grid. If the petitioner makes suEficient plans, in advance,
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to procure electricity from other generators, it would he possible to
provide sufficient corrider space for such travemisesion of power. The
petitioner ought to have long term and medium term plans, along with
the short term plans, to buy power from the variocus power generastors.
If long term and medium term contracts are made, the cost of power
would also be at a lower rate, as compared to short term plans. In
Fact, the tranemiscion corridors are built on the basis of long term
access. Bince, the State of Tamilnadu had not entered into long terim
accees agreements, for the supply of electricity, sufficient
infrastructural development cannot be made, &3 it would involve heavy
cost.

32. It has aglso heen submitted that the power number of the
Bouthern Grid is about 1100 megawstts per Hertz, &8 per the latest
leoed generation status. Since, the impugned regulations have sought
te tighten the frequency by 0.02 Hez, the impact would be akbout 220
magawatte for the Southaern Grid. As such, the petitioner wowld be
affected to a3 maximum extant of 220 megawatts, if the Stete of
Tamilnadu is the only State overdrawing power in the region. It has
algso bsen stated that & number of powsr generation projects are on
the verge of being commissioned in the Zowthern region. As such, it
would be possible to maintain the losd generstion balance in the
Southern region and the tightening of the frequency band would only
have a minimuw effect on the load management, by the petitionar.

40. It has also been stated that the Central Comnission haes slso
a duty to take steps for the development of the market, in accordance
with the mandate of the Electricity Act, 2003, and the National
Blectricity Policy. The Central Commiesion has granted trading
licences for inter-State trading in electricity, with & cep on
trading margin, in order to protect the interests of the consumers.
It has been further stated that there hes baen no grid Failure in ths
recent past, despite the constant load growth, due te the
implementation of Awvailsbility Based Tariff, with the continvous
review of UI Mechanimm and by the continuous nacrowing down of the
freguency bandwidth, &8 per the requirements of +the Indian Power
system.

41. It nhas also been stated that, due to The harnessing OFf power
through affective power markeat mechaniems, including the
participation of small captive power plants and renswable energy
producers, a8 major grid failure hes alsc been averted by ensuring
strict compliance of the Electricity Grid Code and the UI Reguletions
and due to the implementation of the various special protection
schemes. It has also been noted that the average frequency of the
Southern Grid was 49.80 Hz and 49.77 Hz, during the years ZU1D-2011
and 2011-2012, respectively. The lower emd of the Eraguency band has
been fixed st 49.70 Hz, by way of the impugnad regulations and it is
commensurate with the prevailing frequency profile of the Southsrn
region.
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4Z. The Central Commission has taken pro-active steps, by way O
a suo motu petition, bearing Petition Ne.67 of 2010, to remove the
various bottle necks in the different transmiszion systems. including
that of the Southern region. The Cantrsel Commigsion has alsc granted
regulatory approval to the Central Trensmission Utility, for inter
connection between the NEW Grid and the Socuthern Grid, for relieving
the corridor congestion end to facilitate additional flow of power
from the NEW Grid to the Southern Grid.

43. It has alsc been etated that, if the petitioner adheres to
the scheduled drawal of power from the grid, it shall be spered from
the burden of paying the UL Charges. The grievance of the patitioner
regarding the restriction of its overdrawing facility, on account of
the revision of the UI rates, cannot be held to be wvalid, as the
overdrawal under the UI is allowed only as a temporary excursion from
the schedule and not as a regular source of purchasing power. The non
failure of the grid, for the past two yeare, cannot ke the sole
criterion for deferring the decision of grid frequency, as it is
Found to be necessary to achieve safety, security and relisbility of
the grid. Failure of the grid would result in serious financial and
other losces to a number of stake holders and it would adversely
affect the economy of the State. As such, the contentions raised on
pehalf of the petitioner against the narrowing of the frequency band,
Wy way of the Regulations and the dincrease in the UL rates are
invalid. They are neither arbitrary in nature or wltra vires the
Constitution of India, az alleged by the petitioner. As such, the
impugned requlations are valid in the eye of law, as they have been
introduced for the purpose of enforcing grid digcipline to be
followed by the utilities, such as the petiticner. Since, the writ
petitions filed by the petitioner are devoid of merits, they are
liable to be dismissed.

44. The learned counsels appearing on behalf of the petitioner
had submitted that the  impugned amendments ara arbitrary,;
unreasconable and ultra vires the Constitution of India and therefore,
they are liable to be guashed. The impugned amendments had besn made
without taking note of the relevant factors and the objections raised
on behalf of the petitioner. It hag also heen stated that the
impugned amendments have the effect of narrowing down the grid
frequency From the existing bendwidth, resulting in the enhancement
of power cuts. It has also been submitted that the dimpugned
amendments are hit by the doctrine of proportionality. The amendments
had been made ky the Central Electricity Regulatory Commission,
without congidering the practicel difficulties faced hy the
petitioner and without a proper appreciation of the ground realities.

O
iy
>
(a3

=

(& D)

R |



153. It hes also bheen submitted that the petitioner is not in a
position to purchase power from power gensrastors and to transmit the
game to the Southern Grid, due to the lack of sufficient
infrastructural facilities. It had alsc been ctated that, due to the
corridor congestion and the increase in the UI rates, the coct of
power supplied to the consumers would increasse substantially. The
amendments introduced by the Commission does not adhere to the
procedures, as contemplated by the relevant provisions of the
Electricity Act, 2003. The Commission had failed to carry out the
mandate of Section 25 of the act, which requires the Central
Government, through itg agencies, to provide efficient, integrated
and economical supply of electricity. The act of the Central
Tranemiseion Utility is in violation of Saction 38 of the Act, as
there is no corridor to meet the present congestion and to facilitate
the natural uninterrupted flow of electricity, from the NBE¥ Grid to
the Southern Grid. The petitioner has also been burdened with ths
rongestion charges imposed on the BState distribution utilities. As
such, the power grid corporation is the beneficiary of the congestion
chargee. The imposition of congestion charges makas the purchase of
power costlier and it is in violstion of Section 38({2)({d} of the
Blectricity Act, 2003. However, no sgeriocus attempt hag been made to
reduce the congestion in the corridor, through which the power is
transmitted.

96. The learned counsel appearing on behalf of the petitioner
had submitted that the impugned PRegulations, which fall under the
category of Subordinate Legislation, could ke declared to be
arbitrary, invalid and ultra vires the Constitution of India, if it
does not satisfy the requirements enumerated by the Supreme Court of
India. He had further submitted that Subordinate Legislation could be
gubject to judicial review on widaer grounds, as compared to that of a
primary enactment. Presumption of the constitutional validity of a
subordinate legislation vannot be on the same footing as that of an
engCtment. He had further submitted that, except the State of Guijerat
@ll the other Stetes in India have heen overdrawing power. There has
not been & single grid failure in the last 10 or 12 vears. Sufficient
mechanisms have been put in place te protect the system from grid
failures. Inztead of addressing the basic imsue of integration of the
Southern Grid with the WNBEW Grid to ease the power situation,
drastically, the Central Electricity BRegulatory Commission has
imposed certain stringent conditiong, which would increase the cost
of electricity supplied to the consumers. As per Section 25 of tha
Blectricity Act, 2003, the Central Government may take necessary
steps for intrs-State, regional and inter-regional transmiszion of
@lectricity. However, the impugned amendments are contrery to the
said provision of law, es well as the object of providing efficient,
sconomical and integrated transmission and supply of electricity.

47. The learned counsel appearing on behalf of the petitioner
had relied on the following decisione in support of his contentions:
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47.1) In Indisn BEXpress NewsSpapers Vve. Union or Indlia, (1382) 1
BCC €41, the supreme Court had held as follows:

"In deciding the reasonableness of restrictions
imposed on any Fundamental right the Court should take into
consideration the nature of the right alleged to have been
infringed, the underlying purpose o0f the resgtrictions
imposed, the disproportion of the imposition and the
prevailing conditiong at the relevant time including the
social values whose needs are sought to be satisfied Ly
means of the restrictions.

A subordinste legislation may be guestionsd on the
grounds of (1) legislative competence on which the plenary
legislation which delegated the power is alsc subject; (2)
being ultra vires the parent statute or the Constitution in
that it faeils to take into account the very wvital facts
which either expressly or Dby necessary implication are
refuired to be taken into consideration by the statute or
the Conegtitution or that it does not conform to the
statutory or constitutional requirements;  (3) being in
conflict with any other staetuter ({4) being so arbitrary
that it could not be said to conform to the stetute aor be
viclative of Article 14. But subordinate legislature cannot
ke questionad on ground of wiolation of natural justics
which is availsble against an administrative action. It
cannot be chellenged merely on the ground thet it is not
reasonable or that it has not taken into account relevant
circumstances which the court congiders relevant.”

47.2) In Bomkay Dyeing & M£g. Co. Lta {31 Vs. Bonbay
Environmental Action Group, {2006) 3 8CC 434, it hasd been held a=
follows:

T"The court ordinarily is reqguired to consider the
constitutionality of the subordinats legislstion within the
accepted normg and parameters of judicial review. A
subordinate legislstion apart from baing intrs vires the
Constitution, should not also be ultra vires the parent Act
under which it has been made. A subordinate legislation
must be reasonsble and in congonance with the legislative
policy as also give effect to the purport and cbhiject of the
Act and in good faith. Subordinate legislation can also be
challenged if it is wvioclative of the legislative object or
if the reasons assigned therefor are not germane or
otherwise malafide. Unreasonableness is certainly & ground
of striking down a subordinate leqislation.™

47.3) In State of M.P. V8. Bnola, (z003) 3 sCC 1, it nag bsen
held as follows:
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held

"A delegated legislation can be declared invaliad by
the Court meinly on two grounds: firstly, that it wiolates
any provision of the Constitution and secondly, it . is
viclative of the enabling Act. If the delegate which has
been given a rule-making eauthority exceeds ite authority
angd makes sny provision incongistent with the Act angd thus
overrides it, it can be held to be & casze of wviolating the
provisions of the enabling Act but where the enabling Act
itself permits ancillsry and subeidiary Ffunctions of the
legislature to be performed by tha executive as ite
delegate, the delegated legislation cannot be held to be in
violation of the enabling Act.”

47.4) In A.Satyanarayana Ve. S.Purushotham, (2008} 5 800 416, it
had been held as follows:

"There cannot be any doubt that & policy decisicn and,
in particular, legislative policy should net ordinarily be
interfered with and the superior courts, while exercising
their power of judicial review, should not consider as to
whether such policy decision has been taken male fide or
not. But where & policy decvigion as reflected in a
statutory rule pertaing to the field of subordinate
legislation, indisputably, the same would be amenable to
judicial review, inter alia, on the ground of being
violative of Article 14 of the Constitution.”

47.5) In Senjay Singh Vs. U.P.Public Service Commigsicn, {[(2007)
3 BCC 720, it had been held as follows:

"39. Learned counsel for the Commismsion also referrved
to several decisions in suppoert of ite contention that
courts will be slow to interfere with matters affecting
policy requiring technical expertise and leave them £or
decision of experts. (State of U.P. w. Renussgar Power Co.
1988 (4) sScC 59, Tata Iron & Steel Co. Ltd. w. Union of
India 192%6 (%) 8CC 70%, Federation of Railway Officers
Association v. Union of India 2003 ({4) BCC 289). There can
be no doubt about the said principle. But manifest
arbitreriness and irrationality is an exception to the said
principle. Therefore, the said decisiong are of no aveil.”

47.6) In State of Kerala Ve. Unni, (2007) 2 SCC 365, it had
as follows:

"Ihe princviples on which constitutionality of a
statute is judyged and that of & subordinate legislation are
different. A subordinate legislation would not enjay the
same degree of dimmunity a8 a legislative Act would.
Unreasonablenese is one of the grounds of judicial review
of delegated legislation. Reasonableness of a statute or
otherwise must be judged having regard to the warious
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720,

ractors including the effect thereol on a person carrying
on a buginess. If by reason of the rule-meking power, the
State intended to impose & condition, the same was required
to be a reasonable one. It was required to conform to the
provisions of the statute as its vioclation would attract
penal liability. It was expected to be dafinite and not
vague. Indisputably, the Btete having regard to Article 47
of the Constitution, must strive hard to maintain public
health. However, it should heve specified the wmode and
manner in which the percentage of ethyl alcohel can be
found out by the licensse., When & statute provides for a
condition which ig  impossible to be parformed, its
unreasonableness shall be prasumed. It would be for the
State in such a situation to justify the reasonableness
thereof.”

47.7) In Union of India Vs. Cynamide India Ltd., (19287)
it had heen held as follows:

"with the proliferetion of dslegated legislation,
there iz & tendency for the line between legislation and
administration to wvanish. However, thse distinction between
the two has usually been expressed as “one between the
general andgd the particular”. A legislative act is the
creation and promulgation of a genaral rule of conduct
without reference to pasrticular ceases: an administrative
act is the making and issue of a specific direction or the
application of a general rule to & particular case in
accordance with  the requirements of policy. RAgain,
adjudication determines past and present facts and declares
rights and 1liabilities while legislation indicates the
future course of action. But, this is only & broad
distinction, not necessarily always true. The cbhject of the
rule, the reach of its application, the rights and
ghligations ariesing out of it, its intended effect on past,
present and future events, its form, the manner of its
promulgation are some factors which may help in drawing the
line between lezgisletive and non-legislative acts.”

47.8) In Shri Sitaram Sugar Ca. Ltd. ¥s. Union of India, (1930}
3 8CC 223, it had been held as follows

“power delegated by statute ie limited by ite terme
and subordinate to its objects. The delegate wust act in
good faith, reasonably, intra vires the power granted, and
on relevant consideration of wmaterisl facts. All his
decisions, whathar charvactaerised as legislative or
administrative or quasi-judicial, muet be in harmony with
the Constitution and other laws of the land., They must be
“reasonably related to the purposes of the enabling
legislation”. If they are manifestly unjust or oppressive
or ocutragecus or directed to an unauthorised end or do not

i

i

L

J

15

N b

7R
{0



tend in some degree to the accomplishment of the objects of
delegation, court might well say, “parliamant Dpevear
intended to give authority to make such rules: they 8te
unreasonable and uwltra vires.

A repository of power acts wltra vires either when he
acts in excese of nis power in the narrow sensae O¥ when he
abuses his power by acting in bad faith ot . for . an
inadmicsible purposs or on irrelevaent grounds or without
regard to relevant considerations or with Gross
unreasonableness.” ‘

47.%) In State of U.P. V§. Renusagar Powar Co.. (1988} 4 BCC 27,
4t hagd been held as follows:

wprice fixation under Section 3(4) which is wltimately
the basis of rise in cost because of the rise of ‘the
glectricity duty 1ig nNot a matuey for dinvestigation of
court. Whether in a particular situation, rural
electrification and developwent of agriculture should be
given priority or electricity or development of aluminium
industry should be given priority or which is in public
interest, are value judgments and the legislature is the
best judge.”

47.10) In Barium Chemicals Ltd. And another Vs. Company Law
Board and others, AIR 1867 SC 285(1), it hatd been held as follows:

"Though an order passed in exercise of power under &
statute cannot be challenged on the ground of propriety or
cufficiency, it is liable to ke quashed on the ground of
mala fides, dishonesty or corrupt purpose. Even 1£530 48
passed in good faith and with the best of intention to
further the purpose of the legislation which confers the
power, since the Authority has tno act in accordance with
end within the limits of that legislation, its ordey can
also be challenged if it is beyond those limits or is
passed on grounds extransous to the legislation or if there
ara no grounde at 8ll for passing it or if the grounds are
such that no one can reasonably arrive at the opinion Or
catisfaction requisite under the legislation. In any one of
these situations it can well be said that the authority did
not honestly form its opinion or thet in forming it, it Qid
not apply its mind to the relsevant facts.”

47.11) In Teri Oat BEstates (P} LEtd. Ve. U.T., Chandigarh, {2004}
2 scr 130, it had besn held as follows:

"46. By proportionality, it is meant that the queastion
whethar while regulating exercise of fundamental rights,
the @ppropriate or least restrictive choice of measures has
been made by the legislature or the administrator s0 as te
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achiesve the opject Of the legislaticon ©r the purpose Or the
administrative order, as the wase may Dbe. Under the
principle, the court will see that the legislature and the
administrative authority.

------------------------

49, Ever sgince 1952, the principle of proportionality
has baen applied pigorously to legislative and
sdministrative action in India. While dealing with the
validity of legislation infringing fundamaental freedoms
enumerated in Article 12(1) of the Constitution of India,
this Court had occasion to consider whether  the
restrictions impoged by legislation were disproportionate
to the sitvetion and were not the least restrictive of the
choices. In cases where such legislation iz wmede and the
restrictions are reasonable; yet, if the statute concerned
permitted administrative authorities to exercise power Of
discretion while imposing restrictions in @ individual
situations, guestion fregquently arises whether a wrong
choice is made by the administrater for imposing the
reastriction ©or whether the agministrator has not properly
balanced the fundamental right and the need Eor the
restriction or whether he has imposed the lesst of the
restrictions or the ressonable guantum of restrictions etc.
In such cases, the adwinistrative action in our country has
to be tested on the principle of proportionslity, just as
it is done in the case of main legislation. This, in fact,
is being dene by the courts. Administrative action in India
affecting the Fundamental Freedoms has always been tested
on the anvil of the proportionality in the last 50 yeare
even though it has not been expressly stated that the
principle that is applied is the proporticnality principle”

47.12) In Global EBEnergy ILtd Ve. Centrael Electricity Regulatory
Commission, (2002) 15 8CC %70, it had been held as follows:

*35. In the event a statute provides for licensing, in
a case of thig nature, the same must thus be found to
catisfy the test of reasonableness. The standard for
getermining reasonableness of a statute so as to satisfy
the constitutional scheme as adumbrated in Article 14 of
the Constitution of India must receive a higher level of
scrutiny than an ordinary statute. Such a higher level of
scrutiny ie necassary not for the purpose of determining
the Constitutionality of the statute alone vis-s-vis the
field of legislative power as anvisaged under Article 245
of the Constitution of India but also having regard to the
object and purpose, the statute seeks to achieve.

36. Electricity was subject to strict regulations. It,
subject to just exceptions, was the monopoly of the State
Electricity Boarde, Public Sector Undertakings.
participation of the private secter inter alia in trading
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was encouraged by tha provisionsg of the AcCt. Couwrt’'s
concern, therefore, would be not only to sgee that the
Statute is intra vires the Constitutional scheme including
the legislative field, but also as to whether it passes the
test of reaszonableness having regard to the object and
purpose of the Act. For achieving the aforementioned
purpose not only the premise, relevancy of the
conctitutional echeme in relation thereto is required to be
taken into consideration az would be noticed a little later
but tharefor the doctrine of purposive interpretation
shouvld slso be resorted to.

48. Mr.Sriram Panchu, the lesrned senior counsel, appearing on
behalf of the firet respondent had submitted that the writ petitions,
filed by the psatitionasr, are liable to be dismissed, a3 they are
unsustainable, both on facte and in law. The learned coungel had
submitted that the contention of the petiticoner thst the impugned
notifications meant to ensure better grid security &re UNNRCARESAYY,
a2 there had not been a single instance of grid failure in the past,
i devoid of merits. He had pointed out that the cecllapse of the
entire Northern Grid, on 30.7.2012, and the Northern, Bastern and
Northeastern grids, on 31.7.2012, cshows the fragility of the gric
system and the necessity to tighten the regulations necesgary for
enguring grid discipline, by impesing increased penalty. The grid
Failure in 21 States of the Northern and Northeastern regions of
India had caused sericus havoeo, disrupting the normal life of the
people in the said regions. It had alse ceused sevars financial loss
and irreparable damage to many industrizl units and other entities.
The reason for the grid failure in the HNorthern and Northeastern
States of India is gaid to be due to the grid indiscipline by some of
the States in the said regions.

4%, The learnsd counsel has further stated that, even 1if certsin
safety weasures, like under freguency  trip  relays; avtomatic
genaeration control, frequency protective relays eto., are in placs,
they would not ba sufficient to ensure the sefery of the grid angd to
prevent it from failure. Further, the freguency protective relays,
installed by the petiticner, would come into play only when the
frequency drops below 48.8 Hz. However, they are not sufficient to
protect the grid from imminent collapse when it ie put under severe
strain.

$0. It nad 28180 besn stated that the new awendments intryoduced
by way of ‘the impugned notificetions for the tightening of the
operating grid frequency and the introduction of certain measures for
enhancing the grid discipline are prerequisites for the integration
»f the Southern Grid with the NEW Grid. Further, the impugned
notifications have been dssued to promote the objects of the
Blectricity Act, 2003, the National Electricity Policy amnd the Tariff
Policy and for the purpose of ensuring the availsbility of gquality
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PoOwWer TO Thne ConsSumers a8t reasconarls ang compeilitive rates.

1. The learned counsel had further submitted that the lwpugned
notifications do not £fall fouwl of ‘the requirement to provide
efficient, economical and integrated transmission and supply of
electricity. The impugned notifications conform to the mandate of the
Blectricity Act, 2003, aend the National Blectricity Policy.

52. It hes been further stated that the increase in the price of
the electricity cannot be attributed to the impugned notifications.
In fact, the increaze in the price of electricity ig due to the
increaese in dits price, by the distribution companigs, 28 &8 result in
the increase in cogt of coal and the other components and the cost of
generation of electricity, by such companies. Further, it is clesar
that the petitioner would ke liable to pay the UL charges only when
At makes unscheduled drawals from the grid. The penalty thaet has beasn
imposed for overdrawals cannct be ghown as a reason for the increase
in the price of the electricity. PFurther, it is open To the
petitioner to avoid payment of UI charges by purchasing power from
the distribution companies and by informing about the necessity for
the trensmisszion of the power purchased, by the petitioner, from the
gistribution companias, to aveid payment of corvidor congestion
charges.

23. It has been further gtated that it ieg for the petitionsr to
eanter into long term and wediuvm term contracts or arrangements, for
the supply of electricity, by the distribution companies, instead of
overdrawing power from the grid, whan it is in short supply. The
petitioner could also make the necessary arrangaments £or getting
power from wind and solar power geperators. Howewver, it iz not
appropriate f£or the petitioner to consider UL as a8 viable source of
drawing electricity.

34. It has been further stated that the contenticns raised on
ehalf of the petitioner, with regard to non syncronisation of the
Southern Grid with the NEW Grid anod the issues relating to the
corridor congestion and the resultant cost implications cannot be
accepted. In fact, the erstwhile Tamilnadu Blectricity Board hed not
raised the issue of syncronisation of the gride, during the meetinge
of the committee. In fact, the Board had felt more secure being
iglanded to prevent the outflow of electricity from the State of
Tamilnadu. The non-integraetion of the grids iz due to the fact that
there should be proper grid disgcipline and an operating fraguency
range as cloze to S0Hz asz peseible, for the safety of the network.

35. It has keen further gtated that the paetitioner would bhe
lieble to pay the congestion charges only when it overdraws
alectricity through the available vcorrider, without proper planned
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purchases of power. The congestion charges would not be leviable if
contracte or agreemente aré entered inte for the purchase of
electricity, well in e&dvance, based on the requirement of the
petitioner to draw the power and if the petitioner drawg power, after
conveying its need to draw such power, by prior intimation. If such
arrangemante are made it would e convenient feor all the stake
holders involved, including the petitioner. As such the fresh
measures, sought to be implemented, by narrowing the frequency range,
would be useful to all the stake holders, including the petitioner,
as such measures would make the supply of power efficient and cost
effective. The unscheduled overdrawsls of power woold result in
payment of UI charges, by the petitioner, and it would result in the
increase in the cost of electricity supplied to the consumers. It
woulad also reduce the guality of power supplied by the petitioner.

6. It has been further stated that the revision of the UI
charges is in accordasnce with the order of the APTEL, in Appeal
MN0.1Z¢ of 2ZDI0 and the order passed by the supreme coourt, after
taking into account all relevant factors, including the pattern of
overdrawal, the cost of generation of power, using different fuels
and the frequency profile of the grid. It cannot be sazid that the
difference in the rates prescribed for power producers and its
consumers, like the petitioner, are arbitrary and contrary to Article
14 of the Constitution of India. Bwen though different UI rates have
een in existence, from 7.1.2008, the petiticner had not challenged
the same, till deate.

$7. It has also been stated that the tightening of the freguency
by 0.2 Hz will have an coverall impact of about 220 megawatts, out of
which the impact on the State of Tamilnadus would bse arfound 75
megawatts, based on the drawal from the grid. It heg been further
stated that no objections had besn raised on behalf of the
petitioner, with regard to the Grid Code MNotification, when it was
open to the petitioner to raise such objectionz. Therefore, the
contention of the petitioner that itse objecticns had not  been
considered is devoid of werits. In fact, st the time of the hearing
of the cabjectione, it was only requested, on Dbehalf of the
petitioner, that the Commission way postpons the implementation of
the proposed amendmants. Further, all the objections raiged on behalf
of the pstitioner, some of which were similar to those which had been
raised by other egimilarly placed entities, had been congidered by the
Commission. Thereafter, the Commission had arrived at the conclusion
that certain regulatory procedures showld be intvoduced to bring
ghout greater grid discipline amongst ite usere, for the protection
of the grid and for providing efficient, economical and integrated
trensmission and supply of quality power.

SB. The learned counsel appearing on behalf of the first
respondent had relied on the decision of the supreme court, in State
of Tamilnadu and another Vs. P.Erishuramurthy and Othzes, AIR 2008 BC
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1622, to show that there 1is a ‘presumption 1in  favour of the
Constitutionality and the validity of a subordinate  legislation. He
had relied on the decision of the supreme court, in Hinsa Virodhak
Sangh Vs. Mirzapur Moti Ruresh Jamat and Others, AIR 2008 BC 1832,
wherein it had been held, relying on ite decision, in Government of
Andhra Pradesh ang ©Others Vs. Smt.P.Laxmi Devi, AIR 2008 5C 1540,
that the court should exercise judiciel restraint while judging the
constitutional validity of statutes. The same principle would alsc
apply when Jjudging the ceonstitutional wvaligdity of @ dalegeted
legisletion. In K.T.Plantation Pvt. Ltd. 2And another Vs. 3State of
Karnataka, AIR 2011 8C 3430, a Constitutional Bench of the supreme
court had held that any law which, in the opinion of the court, is
not just, fair and reasonable cannot be struck down because such Bn
approach would always be subjective in nature and that it would not
reflect the will of the peaople, as there is always a presumption of
the constitutionality of the statute.

59. The lezrnagd counsel had furthey submitted that it is & well
recognized position in law that a subordinate legislation can be
challenged only on certain specified grounds like lack of legislative
competence, wiolation of fundamental rights or any other provision in
the Constitution of India, failure to conform to the statute under
which it is made or excesding the limits of authorvity conferred by
the enabling Act, repugnancy to the laws of the land, manifest
arbitrariness or unreasonableness. He had also pointed out that the
supreme court, in Central Power Distribution Co. and others Vz.
Central RElectricity Reguletory Commisgsion and another, AIR 2007 8C
2912, had held that the Central Electricity Regulstory Commission
has plenary powers to regulate the grid. He hnad alse cited the
decigions of the supreme court, in Gauri Shankar Vs. Union of Indisz,
AIR 1925 3C 5%, Ashustosh Gupbte ¥e. State of Rajasthan, (2002) 3§ 2CC
34, Western U.P. Electric power and supply co. V¥s. State of Uttar
Pradesh, AIR 1970 8C Z1 angd State of Uttar Pradesh Ve, Kamal Palace,
AIR 2000 BC e00, while elaborating on the concept of equality, under
Article 14 of the Constitution of India.

60. The learned counsel had furthey reliad on the decision af
the supreme court, in State of Bihar ve. Kameshwar Singh AIR 1%52 BC
25Z, wherein it hag been held that the legislature is the best judae
of what is good for the community, by whose suffrage it comes into
existence. He had slso relied on the decision of Reghvananda Bharati
Vs, B8tate Of RKRerala, AIR 1973 SC 1461, whérein, it had basen observed
that, in exercising the power of judicial review the courtis cannot be
gixlivicue of the practical needs of the government. The door hes to
e left open for trial and error.

£1. He had also stated that the supreme court, in State of Binar
angd Others Vs. Bihar Distillery Ltd., AIR 1927 8C 1511, had observed
that the approach of ths court, while examining the challenge to the
constitutionzlity of an enactment, is to start with the presumption
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of constitutlionality. The court should strike down the enactment only
when it is not pomsible to sustain it. He had quoted the observations
of Justice Frankfurter of the U.S. supreme court, in American
Federation of Labour Vvs. American Sash and Door Co., 33% U.B. 538
(1249), wherein, it hag been observed that, even where the social
undesirability of a lew mey be convincingly urged, invalidation of
the law, by & court, debilitates popular democratic government. Most
laws dealing with social and economic problems are matters of trial
and error. -

62. The learned counsel had further stated that, in Fedaration
of Railway Officers Vs. Union of India, AIR Z003 B 1344, the suprems
court had held that, on matters affecting policy aend reguiring
technical expertise, the court would lesve the matter for the
decision of those who are qualified to address the issuas. Therefore,
he had submitted that the determinstion of the grid frequency and the
imposition of UI charges are matters involving high technical
axpertise and scientific reasons for arriving at the policy and
therefore, it ie not the subject matter of judicial review.

£3,. He had also submitted that, in Central Power Distribution
Co. and Ors. ¥sS. Central Electricity Regulsatory Commission, AIR Z0O07
8C 2912, the supreme court had held that the Central Bleotricity
- Regulatory Commission has the plenary powers to regulate the grid by
evolving & commercial mechanism such as imposition of UI charges.
Further, it is a well settled position in law that a powsr to
requlate includes within it the power toc enforce, as held in Indu
Bhusan Vs. Rama Sunderi, (1270) 1 SCR 443, K.Ramanathan ¥s. State of
Tamilnatdu, (1985) 2 SCR 1028, V.S.Rice and Cil Mills ¥s. State of
Anghra Pradesh, ({1964} 7 BCR 456 and Deepsek Theatre, Dhuri V¥s. State
of Punjab, AIR 1992 SC 151%. Therefore, the enforcement of grid
digcipline, by the Central Regulatory Electricity Commission, by
introducing the amandments, by way of the impugned notifications,
cannot. be held to be arbitrary or dinvalid in the eye of law.
hocordingly, the writ petitions filed by the petitioner are liable to
be diswmissed.

€4. The learned counsels appearing on bahalf of the respondents
2 to 4 had submitted that the Central Requlatory EBlectricity
Commission had igsued the amendments in question, in exercise of its
power conferred undar Section 178 of the Blectricity Act, 2003, read
with Section 79 {1){c) of the said Act. The notifications had been
published, on 5.3.2012, and they had come into effect, on 2.4.2012.
The eaid amendments had been introcuced only with a view to regulate
the operating frequency of electricity supply, in view of the near
misses of total collapse of the grid, in the pagt. By changing the
frequency of the electricity supply, by 0.2 Hz, from 49.50 Hz -~ 50.20
Hz to 4%.70 Hz - 50.20 Hz the petitioner is not going to be affected,
in any manner.



3. The learned Counsel had rurther Stated that the ,petltlonar
i a member of the Standing Committes. While so, they had not agreed
for the construction of the required transmission lines, for the
transmigeion of electricity. Further, the petitioner hed not taken
the necessary efforts to link the Sowthern Grid, with the NEW Crigd
aven though it had been warned, on sgeveral occasions, and when fines
had been imposed for not following the Grid Code Regulation
introduced in the year, 2009. He had further submitted that the
petitioner has not been in & position to demonstrate as to how the
~amendments to the Central Electricity Regulatory Commisgion (Indian
Blectricity Grid Code) Regulations, 2012, are arbitrary and
‘unreagonable. In fact, the impugned notifications, which are
~applicable to all the regions in India, cennot be challenged by the
petitioner, merely on the ground that the petitioner has certain
grievances, which are peculisr to the State of Tamilnzdu. If such
regulatione are not introduced respondents 2 to 4 would not be in a
position to monitor end regulate the supply of power in an effective
manner. He had also submitted that the cost of establishing the grid
is on the Central exchequer and therefore, the larger interests of
the country, as a whole, had o be taken inte account while
considering the necessity for such regulations. As such, the writ
petitione, filed hy the petitioners, are devoid of merite and
therefore, they are liable to be dismissed.

&E&. The learned counsel appearing on behalf of the raspondents 2
to 4 had relied on the decision reported in M/s.Bajaj Hindustan Ltd.
Ve. Sir Shadi Lal Enterprises Ltd. (2011} 1 s5CC 640

&7. In the common rejoinder, filed on behalf of the petitioner,
it has been etated that the observation made by the BAppellate
Tribunal is that it is desirable to maintein grid frequency, as close
as possible to 50 Hz. Coneidering the prevailing shortage of powsr
and load imbalances it has been specificelly stated that Central
Blectricity Regulatory Commission. should encourage edditional
generation to discourage overdrawal of electricity, during low
frequency conditions. :

€8. It has Dbeen rurthar stated that the order passed by the
Appellste Tribunal desls with UI retes for overdrawal by the buyer
and the under injection by the generator. It does not, in any manner,
support the case df the respondents to reduce the utility freguency
bandwidth, while the under injection Dby the generstor or the
overdrawal by the beneficiaries have the same impsct on the grid
gecurity. There ie discrimination between the generators and the
beneficiaries, dus to the difference in the cap rates. As such, the
regulations of the Commission are more generator friendly,
comparatively, even though the main object of the Electricity Act,
2003, is to protect the interests of the end consumers.
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629. It nas also besen stated that the conggpt oOfF operating in &
narrow frequency bandwidth should be brought into effect only afterx
ensuring that there is sufficient power available to meet the demand.
Ac such, the primary requirement before narrowing down the frequency
bandwidth ig to ensure that sufficient power is made gvailable 1o
maet the demand.

: 70. It has been further stated that a comparison of the wtility
frequency with that of advanced countries in Burope and fthe United
states of America is not appropriate, as such countries are sell
sufficient in electricity generation, unlike the Indian gituation.
Therefore, the real issve thet needs to he sodressesd 18 the incresse
in the generstion -of &lectricity. Therefore, the regLlELIONS
introduced, by the Commission, for the reason of ensuring grid
security, by way of amendmenis, are liable to bha haeld as arbitiary,
unreascnable and ultra vireg the Constitution of India.

71. In the common reply afficdavit riled on behall of ths Lirst
respondent, as a reply to the rejoinder filed on behelf of the
petitioner, it Thas been stated that the issue raised by the
petitioner, relating the discriminatory treatment meted out to the
generators of electricity and its consumers, cannot be accepted. It
has been further stated that UI is not a prerogative. It is primarily
a mechanism for settlement of deviations from schedules. It also
provides incentives to all the parties to do the right thing. The
Commizeion is Dbasically reducing, consciously, the incantiva for
coal, lignite and Administrative Price Mechanism gas fired stations
to overgenerate. This has been considered to be necessary for
removing any perverse incentives for flogging the plants,
manipulating the availability declaration etc. ang for reducing the
opposition to the tariff rationalization. Therefore, the cap provided
for over injection ky coal and lignite fired stations and the
gtations burning only Adminietrative Price Mechanism Gas ig neither
arbitrary nor discrimingtory in nature.

7Z. It nhas elsc been stated that the drawal of UI power in the
real time load gensration balancing is permitted, by the Comnission,
g0 that if one State faces a load crach the other States can use the
available surplus power through the UI balancing tool. As such, the
Commission haz taken s conscious decision to permit flexibility for
averdrawal within certain limits, so as to enhance grid security.

73, In wiew of Lhe averments mades on behall of the petitioner,
as well @e the respondents, and in view of the submissicns made by
the learnecd counsels appearing on their behalf, and on & perusal of
the records available, and on congidering the decisions cited supra,
it is noted that the first respondent Commission had issued the
impugned notifications containing the regqulations, seeking to narrow
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The OPersatling Trequency OF eleCtricity Supply (Gria Freguency) oy 0.Z
Hz, from 49.5%0 - 50.20 Hz to 49.70 to 5%0.20 Hz, in the Grid Cods and
to increase the Unscheduled Interchange charges. ;

74. It is further noted that the Central Electricity Regulatory
Commiseion, in exercise of the powers conferred under Section 178,
read with Section 79(1)(C) of the Blectricity Act, 2003, had issued
the Central Electricity Regulatary Commission {(Unscheduled
Interchange  Charges and Related  Matters) {Second  Amendment)
Regulations, 2012. The said Commission had also brought ashout certain
amendments to the Central Electricity Regulatory Commission (Indian
Electricity Grid Code) Regulations, 2010, in exercise of Clauvse (k)
of sub Section (1) of Section 79, read with Clause (g} of sub section
{2) of Bection 178 of the Electricity Act, ZO00O3.

75. It is not in dispute that the amendments in the Grid Cade
and in the UI Regulations have been brought akout, by the Commission,
in exercise of its delegated powers of legislation. 2s such, the
regulations which have been issued, as subordinate legislation, are
subject to judicial review. Accordingly, this court finds that the
impugnen regulations have been introduced, by the Central Electricity
Requlatory Commission, with a view to bring ahout grid diecipline
amongst the users of electricity, like the petitioner corporation.
The Central Blectricity Regulatory Commission, the firet respondent
harain, hes issuad the impugeed reguletions, efter heving Iollowad
al) the neceseary procedures prescribed by the Electricity Act, 2003.

T8, It is also seen, from the records available, that the
petitioner corporation hed been given sufficient cpportunity to raise
its obijections, when the draft regulations had been notified. The
objections raised by the wusers of electricity, including the
petitioner corporation, had been considered by the Commigeion before
the impugned regulations had been issued. It is also noted that mont
of the usgers of electricity, including the petitioner corporation,
had requested the Commission to postpone the narrowing down of the
operating freguency of electricity supply (Grid Freguency). Hosraver,
the first respondent Commission hes issued the impugned reguletions
e prevent unscheduled overdrawals of power, by its users, with =2
view to ensure grid discipline. Further, the first respondent
Commiession hae issued the iwpugned regulatione in order to maintain
safe, secure angd efficient operation of the grid, by meintaining ¢rig
discipline. :

77. It is clear, from the records available, that the petitioner
has bean overdrawing power, without maintaining sufficient grid
disripline. The mere existence of the under frequency load shedding
relays cannot be congidered to be sufficient protection against &
major grid collspse. It is not open to the petitionar corporation to
contend that it would be costly for the consumers of electricity, if
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the Unscheduled Interchange Charges are increased and if penalties
are levied for unscheduled overdrawal of powar, by the petitioner
corpoeration.

78. From the statistical data availskle, the first respondent
Commission had come to the conclusion that it is degirable to
maintain grig frequency, as close as poseible to 50 Hz. It had aelso
found that any deviation in the frequency would result in  the
inefficient operation of the generation and load equipment, resulting
in the degradation of the quality of electricity reaching the end
Consumers. It could also result in the collapse of the power system.
A% such. the overdrawal of power from the grid, by its users, to meet
the consumer demand, is not in tha interest of grigd disciplina and
grid eecurity. It is for the wutilities like the petitioner
corporation ‘to plan for procurement of power, on long term, medium
term and ghort term basis, to meet their congumer demands. Therefore,
the firet respondent Commission has issued the impugned regulations
Lo ensura stable and secure operation of the grid, by bringing the
permisgeible range of frequency band close to the nominal level. This
would also encourage the distribution utilities in the wverious
regions of the country to embark on a planned development of power,
by setting up new power projects.

73. Thie court 1is alsc of the view that the petitioner
Corporation has not baen in a position to show that the impugned
regulations issued by the first respondent Comnission are arbitrary,
unreascnable and ultra viraes the parent Act or the provisions of the
Constitution of India. It is & well settled position in law that
there is & presumption in favour of the constitutionglity or the
validity of a legislation, including a subordinate legislation. &g
such, the burden is on the petitioner corporation to show that the
impugned regulastions are unconegtitutionel and invalid in the eye of
law. However, the petitioner corporation has failed to parsuatde this
“ourt, to declare the requlations in quastion, as wltra vires and
invalid. The first respondent Commission has issued thsa impugnsad
notifications only after congidering the objections reised Ly the
stakeholders. It had teken into account the verions factors, which
ware found to be relevant, before introducing the amendments, in
order to ensure grid discipline and grid security.

8C. The contention raised on behalf or the petitioner
cerporation that there has been no majer grid failure in the recent
past  and therafore, the reduction in the grid frequency is
unnecessary, cannot be accepted. If the petitioner corporaticn had
entered into long term and medium term contracts or sgreements, with
the suppliers of power, there would be no necegslity to overdraw power
from the grig, except under extraordinary circumstances. In such
circumetances, there would be no need for the petitioner corparation
to pay the enhanced Unscheduled Interchange charges or the panalty.
Further, if sufficient advance information is given for drawing powey
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TRrougn the 4qrid, ror supplying the same TO 1ts consumers, there
would be no necessity for the payment of congestion charges. By such
advance planning the petitioner corporation could avoid the
&scalation of the cost of power supplied to its end congumers. The
lack of synchronisation of the Southern Grid with the NE®W Grid cannot
be shown as a reason for the overdrawals of power DLy . the petitioner
corporation.

8l. In fect, the impugned regulations had been introduced only
with the object of efficient, integrated and economic supply of
slectricity. It is also a well settled position in law that when
certain policy decisions had been made, based on technical data, the
power of judicial review of this court cannot be invoked, to declare
the @mame to be wltra vires and invalid, unless it could be
@stablished that such a decision has been mwade in contravention of
the tests laid down by the various decisions of the apex court, cited
by the learned counsel appearing on behalf of the first respongent
Commission.

B2. It is clear from the decisions of the supreme court, cited
supra, that the legislature is the sole repository of the power to
decids the policy that should be pursued, with regerd to the matters
tovered by the Blectricity Act, 2003. Therefore, there is no sCODe
“for interference, in such matters, by the courts of lew, unless the
gpecific provisions, which are impugned before them, can be zaid to
guffer from eerious legal infirmities.

B83. ITf a law is made by a degislature, under i1its 1aw makxing
power. or by an authority, under the power of delegated legislation,
it cannot ba guestioned before a court of law, unless it can be shown
that it ies totally beyond the scope of its jurisdiction, or that it
is ultra wvires the provisionz of the Constitution of India, or
contrary to the provisione of the parent ACt, undar which it is made.

84. Under normal circumstances, the courts of law do not act as
appellate authorities to examine as to whether the policy decisions
of the government concerned, Formulated by way of legiglations, are
correct, appropriate and suitable to achieéve the desired results. The
scope of judicial review, in such matters, is limited to the extent
of finding out if the laws enacted to implement the policy decisions
af the government are contrary to the provisions of the Constitution
of India, or opposed to the existing statutory provisionz and
manifestly arbitrary in nature.

85%. The courts Or law <0 NOL interfere with the policy decisions
of the government, either on the ground that they are srronecus, or
for the reason that a better, fairer or a wiser alternative is
available. 2Any provision of lasw, which is not just, fair ang
reascnable, ag perceived by the courts of law, cannct be the primavy
consideration for setriking down ‘the smame, a5 thare is slways @
presumption in favour of the constitutional validity of the statute.
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In matters relating to the pelicy making process and in  their
implementation, the courts of law would be reluctant to interfere,
especially, when technical expertise is reguired to address such
igsues. Therefore, the determination of the Grid Frequency and the
imposition of the Unscheduled Interchange charges are, without doubt,
matters involving intricete technicel expertise angd deep sciantific
knowledge and therefore, it is not for this court to guestion the
game, by way of judiciasl review.

86. Purther, thare is no doubt that the impugned notifications
conform to the mandate of the Electricity Act, 2003, and the National
Electricity Policy. The fact remasins that the peEtitioner corporation
ig liable to pay Unscheduled Interchange charges only in case of
unscheduled drawasls or overdrawals and it would alsc incur the
penalty for such acts, as per the prevailing regulastions. In such
view of the matter, tha contentionz raised on behalf of the
petitioner corporation cannot be countenanced. As guch, this court is
of the conmidered wview that the writ petitions, filed by the
petitioner corporation, are devoid of merits. Hence, the writ
petitions stand dismissed. Ne  costs. Consequently, connected
migcellaneous petitions are closed.
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To

1.The Secretary,

Central Electricity Regulatory Commission,

3* and 4™ Floor, Chanderlok Building,

36, Janpath, New Delhi-110001.

2. The General Manager,

National Load Dispatch Centre

Power System Opsration Corpeoration Ltd.,
{(POSOCO)

B-9, Qutab Institutional Area,

Katwari Serai, New Delhi-110 016.

3.The General Manager,

Eouthern Region Loa Dispatch Centre
Ho.22, Race Course Cross Strest,
Bangalore-560 0D9.

4.The Genersl Manager/Commerciel;
Power Grid Corporation of Indie Litd.
B-3, Qutab Institutional Area,
Ratwaria Sarai, New Delhi-110 0156.

"
hl e e e



3. The 3ecretary,
Government of India
Ministry of Power,
New Delhi-110 0ni1.
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