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CENTRAL ELECTRICITY REGULATORY COMMISSION

Gireesh B. Pradhan
Chairperson No.01/Fin Division/2004-05/CERC (Part-11)
16" March 2015

Dear ers Lbia,

This is with reference to your office letter no F.N0.25/7/2014-R&R dated 4
March 2015 regarding amendments proposed in the CERC Fund Rules and
Accounting Procedure.

2. The crux of the matter is whether the fees received by CERC are money
received for and on behalf of Government of India. According to sub section 1
of Section 76 of the Electricity Act, 2003,

There shall be a Commission to be known as the Central Electricity
Regulatory Commission to exercise the powers conferred on, and
discharge the function assigned to it under the Act.

Sub section 3 of the Section 76 of the ibid Act provides that

The Central Commission shall be body corporate by the name aforesaid
having perpetual succession and a common seal with power to acquire,
hold dispose of property both movable and immovable and to contract
and shall, by the said name, sue or be sued.

Thus, CERC is a separate legal entity like other bodies corporate as per the
provisions of the Electricity Act, 2003 and fees received by it in discharge of its
functions cannot be treated as money received for and on behalf of the
Government of India. In this regard, CERC had taken opinion of the Shri Soli J.
Sorabjee, Senior Advocate, Supreme Court of India and Former Attorney
General of India. (Copy enclosed as Annexure-I). Shri Sorabjee has examined in
detail the constitutional provisions as contained in Article 266, 266(1) and
266(2) of the Constitution relating to the Consolidated Fund of India and Public
Account of India and also the Electricity Act, 2003 relating to the CERC Fund.
The learned counsel had opined as under:

“In view of the statutory provisions, it is clear that the Querist is an
independent statutory corporation and not an agency of the Central
Government. The fees received by the Querist are not on behalf of the
Government of India but in discharge of its statutory duties.
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The provisions empowering the Central Government to have the Querist's
accounts audited by the C&AG and place them before Parliament as per
Rule 10 of the CERC Fund Rules and the power to issue directions under
Section 107 of the 2003 Act do not transform the Querist into an agency of
the Government of India nor make it an agent who is under the
supervision and control of the Government of India. That is the crux of the
matter. A different conclusion would militate against the independent
character of the Querist which the 2003 Act seeks to ensure as is evident
from the aforesaid Clause 3 of the Statement of Objects and Reasons cited
above.

I have been instructed in the conference that no loans have been made to
the Querist by the Central Government. Rule 3 of the CERC Fund Rules
which requires that CERC Fund be credited to the Public Account of India
must be read in harmony and conformity with Article 266(2) of the
Constitution. Any other interpretation would render the Rule
constitutionally vulnerable.

Accordingly, in my opinion, the fees received by the Querist in discharge of
its statutory function cannot be considered as public money received "for
and on behalf of the Government of India" within the meaning of the
Article 266(2) of the Constitution. Consequently, any action on the part of
the Central Government on that footing would be unwarranted in law".

3. This matter was referred by my predecessor Dr. Pramod Deo, to the
Ministry of Power on 23 October 2012 along with the opinion of Shri Soli J.
Sorabjee. But, Ministry of Finance had conveyed (June 2012) their decision prior
to submission of these views to the Ministry of Power. Since then there was no
communication from the Ministry of Finance. Subsequently, | had proposed
that CERC Fund Rules may be amended to facilitate CERC to transfer its surplus
funds into the Public Account of India. However, this proposal has also not been
agreed to. ~

4. As mentioned in the letter, the existing procedure has been approved by
the office of C&AG but the procedure needed amendment to provide financial
autonomy to the CERC, hence aforesaijd suggestion were made. Draft
amendments to the CERC Fund Rules, 2007 and Accounting Procedure relating
to the CERC Fund was forwarded to MOP vide letter dated 23 April 2014.
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5. It may be appreciated that as per the provisions of the Electricity Act,
2003, the CERC has been given the status of a separate legal entity and thus
Article 266(2) of the Constitution is not attracted as has been elaborated by Shri
Soli J. Sorabjee in his detailed opinion. This is in line with professed philosophy
of the Government to distance itself from the Regulators.

6. | shall be thankful if you could take up the matter with the Ministry of
Finance to review their decision in the light of opinion of the former Attorney
General of India, Shri Soli J. Sorabjee.

Wit /.,74»40 ¥
Yours sincerely,

O

Encl: As Above (Gireesh B. Pradhan) |

Shri P.K. Sinha,
Secretary (Power),
Ministry of Power,
Government of India,
Shram Shakti Bhawan,
New Delhi-110001



|
)
L
i

B e T T e S -

So[t ] .S'omﬁjee e st
seum ADVOCATE, SUPFEME COURT OF ;Nnm S s
 FORMER ATTOBNEY GENERAL FORINDWA

OPINION

CENTRAL ELECTRICITY
REGULATORY COMMISSION ... QUERIST
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I have gone through the brief for opinion and the accompanying |

documents and also had the benefit of hqvmg a conference with the instructing

Advocate%
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The facts relevant to the case for opinion are as follows:

In the year 2003, the Parliament enacted the Electricity Act 2003
(hereinafter ‘the 2003 Act’] repealing the Electricity Regulatory Commissions

_ Act, 1998 as also other statutes governing the Electricity Sectot, viz. The Indian

Electricity Act 1910 and Electricity (Supply) Act, 1948. The 2003 Act is cleatly a

special Act and is a complete code with respect to all matters concerning

electricity.

The Querist was the Central Commission established the Central
Government under sub-section (1) of Section 3 of the Electricity Regulatory
Commissions Act 1998 and functioning as such before the date of coming to
force of the 2003 Act. By virtue of and in terms of Section 76 of the 2003 Act,
the Querist is deemed to be the Central Commission for the putpose of the
2003 Act.

Section 99 of the 2003 Act provides for constitution of a separate fund
known as the Central Electricity Regulatory Commission Fund [hereinafter
CERC Fund]. Section 99 of the Act reads as follows:
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“§9. Eétabﬁshmeht of Fund bj? Cénttal Government

(1) There shall be constituted a Fund to be called the Central
Electricity Regulatory Commission Fund and there shall be
credited thereto —

(a) any grants and loans made to the Central Commission by
the Central Government under section 98;

(b all fees received by the Central Commission under this Act;
and

(c) all sums received by the Central Commission from such

Government.
(2) The Fund shall be applied for meeting —

(a) the salary, allowances and other remuneradon of
Chairperson, Members, Secretary, officers and other
employees of the Central Commission;

(b) the expenses of the Central Commission in discharge of its
function under section 79;

(c) the expenses on objects and for purposes authorised by this
Act, and

(3) the Central Government may, in consultation with the
Comptroller and Auditor-General of India, prescribe the
manner of applying the Fund for meeting the expenses
specified in clause (b) or clause (c) of sub-section (2)”.

By notification dated 22.10.2007 the Central Government has enacted
rules called the Central Electricity Regulatory Commission Fund (Constitution
and the manner of applicadon of the Fund) and Form and Time for
Preparation of Budget Rules, 2007 [hereinafter CERC Fund Rule]. Under the

said rules a Fund to be called the Central Electricity Regulatory Commission

Fund has been constituted (vide Rule 3). Rule 3(5) provides that the Fund shall
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"'i{f"compnse of (1) any grants and loans ‘made to the Central Comrmssron by the‘

= ‘,‘Central Govemment under Secuon 98 of the Act, (11) all fees recelved by the

'ﬁ‘fCentral Commxsslon under the Act (m) all sums recerved by the Centralfff’fi‘_\; |

;Commxssxon from other sources as may be decxded ‘upon by the Central
L : Govemment from time to t]me Rule 4 prowdes for apphcatmn of the Fund.

i | % ;R ule 7 prescnbes the manner of applymg the Fund Rule 8 reads as follows

“‘Budget Estlmates and Rewsed Esﬁmates — The Centr:ll
Commission shall prepate its budget estimates and revised

Wtk £ on Tk ~ Central Government by the 30™ September and 15th Januaty of
RS R each Financial Year”. e

~ estimates in the format as at Annexure — I and Final Grant ::fz
o statement in format as™at Afinexure = 1T and submit them to the ™

Rule 10 prowdes for the aucht of the accounts by Comptroller & Aud1tor

General [C&AG] Rule 10(2) reads as follows

“(2) The accounts of the Central Commission as certified by the

- Comptroller and Auditor-General of India or any other person
appointed by him in this behalf, together with audit report thereon
shall be forwarded annually to the Central Government by the
Central Commission to enable it to place the audit report before
each House of Parliament”,

Section 79 of the 2003 Act provides for the functions of the
Commission. One of the functions is to levy fees for the purposes of this Act
[Section 79(g)]. Section 79(2) stipulates the matters on which the Central

Commission may advise the Central government as stated therein. Section 107

of the 2003 Act requires the Querist to be guided by the directions of the

Central Government as provided therein.

- The Querist in discharge of its statutory functions levies fees and the said

fees are credited to the CERC Fund. The Statement of Objects and Reasons for
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the 2003 Act is relevant. The relevant provision to be noticed is Clause 3 which

reads as under.

“3. With the policy of encouraging private sector participation in
generation, transmission and distribution and the objective of
distancing the regulatory responsibilities from the Government to
the Regulatory Commission ...” [emphasis added)]

At this stage it is necessaty to consider Article 266(1) of the Constitution

which is as follows:

“266. Consolidated Funds and public accounts of India and of the
States. — (1) Subject to the provisions of article 267 and to the
provisicas of this Chapter with respect to the assignment of the
whole ot part of the net proceeds of certain taxes and duties to
States, all revenues received by the Government of India, all loans
raised by that Government by the issue of treasury bills, loans or
ways and means advances and all moneys received by that
Government in repayment of loans shall form one consolidated
fund to be entitled “the Consolidated Fund of India”.

Article 266(2) reads as under:

“(2) Al other public moneys reccived by or on behalf of the
Government of India or the Government of a State shall be
credited to the public account of India or the public account of
the State, as the case may be.”

[ have perused the note prepared by the Querist abour the
operationalisation of CERC Fund in public accounts of India. It appears that
against the fund deposited by the Quetist, the Ministry of Power released
Rs.31.48 crore in 2011-12 as Grant-in-Aid (General). Chairperson of the
Querist vide DO letter dated 30.11.0211 had objected to the categorizing
release of funds from the Public Accounts of Tndig to the Querist as Grants-in-
aid (General) for the reasons stated therein, The Ministry of Power has released
the half year budgeted requircments from the CERC Fund placed under the
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Public Account of India again as Grants-in-aid (General). The Querist by its
letter dated 25.05.2012 has drawn the attention of the Ministry of Power to the
said letter of the Chai.rpersdn of the Qucﬁst dated 30.11.2011 and requested it
to modify sanction letters regarding the grants-in-aid. The Querist has treated
the receipt of funds of Rs.31.48 crore from the Ministry of Power as release of
Funds from the CERC Fund maintained under the Public Account of India in

its Annual Accounts for the year 2011-12 and not as grants-in-aid.

The query on which my opinion is sought is whether the fees and
- 7 4mounts receivéd by the Querist in discharge of its statutory duties and
functions can be regarded as “public moneys received by or on behalf of the

Government of India”.

In my opinion for an amount to be credited to the Public Account of
India under article 2/6(2) two requirements have to be satisfied — (1) it should
be ‘public moneys’, and (ii) it should be received by or on behalf of the

Government of India.

In view of the statutory provisions set out above it is clear that the
Querist is an independent statutory corporation and not an agency of the
Central Government. The fees received by the Querist are not on behalf of the

Government of India but in dischatge of its statutory duties.

The provision empowering the Central Government to have the
Querist’s accounts audited by the C&AG and place them before Parliament as
per Rule 10 of CERC Fund Rules and the power to issue directions under
Section 107 of the 2003 Act do not transform the Querist into aﬁ agency of the
Government of India nor make it an agent who is under the supervision and

control of the Government of India. That is the crux of the matter. A different
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conclusxon would rmhtate agamst the mdependent character of the Quenst
whlch the 2003 Act seeks to ensure as is ewdent from the aforesmd Clause 3 of

the Statement of Ob;ects and Reasons cxted above

I have been instructed in the conference that no loans have been made -
to the Querist by the Central Government. Rule 3 of the CERC Fund rules |
which requires that CERC fund be credited to the Public Account of India

must be read in harmony and conformity with Article 266(2) of the

~itlierable: = s e

Accordingly, in my opinion, the fees received by the Querist in discharge
of its statutory function cannot be considered as public moneys received “for
and on behalf of the Government of India” within the meaning of Article
266(2) of the Constitution. Consequently any action on the part of the Central

Government on that footing would be unwarranted in law.

I'have nothing further to add.
7 ﬂ,%fv
New Delhi Soli J Sorabjee
08t September 2012 Senior Advocate
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Constitution. Any other interpretation would render the Rule constitutionally



